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DELIBERATIVE ;

‘" THE WHITE HOUSE

' WASHINGTON
June 16, 2000

ACTION |

MEMORANDUM FOR THE PRESIDENT

- _CLINTON LIBRARY PHOTOCOPY

FROM: SAMUEL BERGE

BETH NOLAN
SUBJECT : SSCI Request for the PFIAB Deutch Report
Purpose

To decide how to respond to the SSCI's request for a copy of the
PFIAB report on CIA's handling of the Deutch matter.

Background

?he Senate Select Committee on Intelligence has requested a copy ’
of the PFIAB’'s Deutch report (“Assessment of Proposed Findings

By the Central Intelligence Agency Accountability Review Board

%n regard to The Investigation into Improper Handling of .
Classified Materials by, Former Director of Central Intelligence
John Deutch”). The report, which was transmitted to you on

ﬂpril 27, has been closely held with copies provided to only the
DDCI, who requested the. review, myself, two members of the NSC

étaff, and one copy to Justice. The SSCI has held numerous

Hearings on the Deutch matter. To accommodate the SSCI’'s
interest in the PFIAB’s review Warren briefed the Chairman of
4he SSCI on his conclusions in May. <(Senator Bryan was invited,
but did not attend the briefing). :

We see three options foi responding to the SSCI’'s request. (We

would respond in the same manner to a HPSCI request.)

1. Decline Reqguest/Assert Privilege if Necésséry

You have made unprecedehted use of the PFIAB/IOB for
4ntelligenCe oversight.; The boards have proven valuable
mechanisms for getting you background from within the executive
4ranch on difficult issues that do not, or appear to not,
warrant Justice investigation. With the exception of the

Guatemala and DOE counterintelligence reports, which you

cc: Viée President
Chief of Staff
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spec1f1cally intended for public release from their ince t}on,
PFIAB/IOB reports have not been shared with the Hill, inc &Hlng
Fhose on Somalia, Middle East intelligence analysis,
nonprollferatlon BWC/CW, and Bosnia/Iran (i.e., Holbrooke,
Galbraith) . : '

Fnroads into the written product of the Board, where.such
product was not intended to be made public, could undermine the
Vlablllty of the PFIAB as a presidential oversight tool. . To the
extent the PFIAB ig perceived by executive employees as a

Eonduit to the Congress, employees may be chilled from raising

toncerns to the PFIAB, .or chilled in the manner in which they do

%o. Further, the President and his immediate senior advisors
Pay be less likely to ask the PFIAB questions, if they know that
at the end of each such guestion will come congressional access
to the PFIAB's product . The PFIAB itself may consciously or
subconsc1ously modify the manner in which it reports to you.
Flnally, we are wary of the PFIAB being enlisted intoc charged
Hlll debates, which could erode the Board’s tradition of

honpartlsan objectivity.

The surest way to. protect against such risks is to decline to
prov1de the report to the Committees and be prepared to assert
privilege. The downside of doing so is that it risks assertions
that the Administration is covering up the matter and could make
the PFIAB report the issue, rather than the underlying facts;
thls takes on particular resonance in the context of the larger
1ssue of Administration protection of national security secrets
(e g., DOE, Los Alamos, State) .

As a matter of constltutlonal law and practice, the Office of

Legal Counsel advises that a deliberative report of this sort is

éenerally protected by executive privilege. However, we have

not yet reguested that OLC engage in the formal analysis that is

ﬁecessary were yéu to actually assert privilege, including

con91deratlon of whether any congressional interest outweighs
the executive’s interest in deliberative and confidential
communications. Beth notes that while the report is in part
factual it is also a dellberatlve and confidential report to
the President on the performance of a cabinet officer. You

%uccessfully asgerted privilege against an Independent Counsel
over a similar Counsel’s Office report regarding Mike Espy’s

tonduct. Thus there is precedent in a parallel, but arguably
more difficult grand jury setting, for asserting privilege,
+hich precedent could erode as a practical matter if we pick and
thoose between those reports we will release. A claim of
privilege would be particularly well founded where the Executive
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has already engaged in an effort to accommodate the Committee'’s
interest with a briefing and where the Committee’s legitimate
need for information for legislative purposes can be fulfilled
through its own inquiry of the same witnesses.

2. Show the Report to:the Chairman and Ranklng Members of the
Intelllgence Committees

The existence of an appropriate privilege does not necessitate
its use. while it is likely, as a practical matter, to be

harder to assert privilege over later PFIAB/IOB reports should

we share this report with the Hill, this report could be

alstlngulshed from other PFIAB reports because the questlon

ﬁresented to the PFIAB ‘came from the DDCI. This option may

satlsfy the Committee, 'or it may simply increase the appetite

for the whole Committee to review the report, and thus, we may

§et return to options 1 and 3.

3. Produce and Make Public

|

The surest way to avoid congressional confrontation is to

ﬁroduce the report. If we provide the report to the Committee,

we need also to con31der whether to make the report publlc in

\
order to eliminate the ‘risk of selective quotation and leaks;

éhls, of course, would, be hlghly prejudicial to the individuals

dealt with in the report

Warren defers to you on the handllng of this report.

RECOMMENDATION

?hat we decline the Committee’s request and'subsequent
$ongressional requests for the PFIAB report on the understanding
Fhat you would ultimately be prepared to assert executive
privilege over the report if need be. (If pressed, we would be
prepared to authorize Warren to brief the full Committees on his
conclusions.)

Approve 3 Disapprove

by o)

\ttachment ‘
Tab A Incoming Correspondence
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NATIONAL SECURITY COUNCIL
'WASHINGTON, D.C. 20504

. June 13, 2000

CLINTON LIBRARY PHOTOCOPY

ACTION

|

MEMORANDUM 'FOR SAMUEL R. BERGER

FROM: JAMES E. ' paker®

SUBJECT: SSCI's Request for PFIAB Deutch Report

You asked that I shorten the attached memo to three pages and
add a paragraph stating the risks of not providing the SSCI
eccess to the report. Beth reviewed the earlier draft of the
memo and concurs in the recommended course: that we decline the
QOmmlttee s request on the understanding that the President
would be prepared to assert privilege, following formal DOJ
review of the matter. The legal discussion on privilege

reflects Beth's views and input.

%ou should know that the SSCI has also requested from CIA copies

of all the material drawn from DCI Deutch’s computer.

Consistent with the Cutler memorandum practice, CIA has referred
approximately 300-400 pages of material having White House
equities to the NSC for determination as to whether it should be
- provided to the Congress, and if so under what conditions.
ﬂncluded are memoranda to the President and the Vice President
Js well as excerpts from a daily diary recounting conversations
ilth EOP officials, including the President. It will likely
take us at least a week to review this material in order to make
an informed recommendation to you on how we should proceed as I
am the only staff person CIA has authorized to have access to
he documents. Among other things, we will need to determine if

the memoranda to the Pres1dent were actually received.

RECOMMENDATION

|

That you sign the memorandum at Tab I.

- Attachments
"Tab I Memorandum for the President
Tab A Incoming Correspondence
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- WASHINGTON, D.C. 20504

May 24, 2000 .

" CLINTON LIBRARY PHOTOCOPY '
ACTION o W fb

MEMORANDUM FOR SAMUEL R. BERGER - e /’W/ ’6
)(5 .y, / Aewrii sy

FROM: JAMES E BAKER

7
K]
g

SUBJECT: Response to SSCI‘s Request for the PFIAB Report
Re Deutch Investigation

The SSCI has reguested a copy of thedPFIAB’s report on the
findings by the CIA’'s Accountabili Review Board regarding the
Peutch investigation on the handljhg classified material. At
Tab I is a memorandum for the Prfsident recommending he decline
the Committee’s request. Beth flas reviewed the memo in draft
and concurs in the recommendedf course: that we decline the
Committee’s request on the ugflerstanding that the President
would be prepared to assertgprivilege, following formal DOJ
review of the matter. . Theflegal discussion on privilege

reflects Beth’'s views as 11 as my own.

The NSC received the ingbming correspondence on May 11, 2000.

/ - — B
Maffy McCarthy and Miles Lackey

Concurrence by:

RECOMMENDATION

That you sign the morandum at Tab I.
’ b

Attachments ‘
Tab I Memoran m for the President
Tab A Incoging Correspondence
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THE WHITE HOUSE
WASHINGTON

ACTION

MEMORANDUM FOR THE PRESIDENT

CLINTON LIBRARY PHOTOCOPY
FROM : SAMUEL BERGER ' "
BETH NOLAN '
SUBJECT: ‘ Response to SSCI's Request>for the PFIAB Report

‘Re Deutch Investigation

1

Purpose

To decide how to respond to the SSCI's <5§uest for a copy of the

PFIAB report on CIA's handling of the pK

i

‘@Background

The Senate Select Committee on In‘f ligence requested a copy of
the PFIAB’'sS “Assessment of Propogfd Findings by the Central
Intelligence Agency Accountabiliffy Review Board in regard to The
Investigation into Imp;oper Hangling of Classified Materials by
Former Director of Central Intglligence John Deutch.” The
report, which was transmittedftc you on April 27, is closely
held with copies provided to fnly the DDCI, who requested the
- lreview, myself, two members ﬁf the NSC staff, and one copy to
Justice. I

The DDCI proceeded with diffciplinary action against the five
current, or former, seniof Agency staff, specifically cited by
the PFIAB. Each of thesgl employees will have access to that
segment of the report agfiressing his or her actions. 1In
addition, you have spokfn directly with George regarding the
CIA’s handling of the jJeutch matter. The SSCI has held numerous
hearings on the Deutclf computer matter. To accommodate the
SSCI‘s interest in t PFIAB’'s independent look at the issue,
and with our concurrgnce, Warren briefed the Chairman of the
SSCI on his generaljconclusions in May. (Senator Bryan was
invited, but did ngft attend the briefing.)

’We see three optibns for responding to the SSCI’'s request. (We
would respond in the same manner to a HPSCI request.)

cc: Vice President
Chief of staff
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CLINTON LIBRARY PHOTOCOR

1. Decline Request/Aséert Privilege if Necessary

Your Administration has made unprecedented use of the PFIAB and
IOB for intelligence oversight. The boards proved to be a
valuable mechanism for you to get background information from
within the executive branch on difficult issues that do not, or
appear to not, warrant Justice investigation. However,
increased use of these: Boards has resulted in increased
vigibility outside the White House. Where it was once
unthinkable that the PFIAB would brief the Congressg/such
briefings are increasingly routine as the Boards sgkk to
accommodate congressional interest in their work, However, with
the exception of the Guatemala and DOE counterigtelligence
reports, which you intended for public releasgffrom their
inception, PFIAB/IOB reports are not shared yith the Hill,
including those on Somalia, Middle East int#lligence analysis,
nonproliferation, BWC/CW, and Bosnia/Irari ¢

Board, where such
product is not intended to be made pu7fic, could seriously
undermine the viability of the PFIAB,&s a presidential oversight
tool. 1 . g

Inroads into the written product of they

¢ To the extent the PFIAB, is pergeived by executive employees as
a conduit to the Congress, emyloyees may be chilled from
raising concerns to the PFIAW or chilled in the manner in
which they do so. 7

® Further, the President angf his immediate senior advisors may
be less likely to ask thg@ PFIAB questions, if they know that
at the end of each suchguestion will come a congressional
fight over access to igfernal discussions.

e The PFIAB itself man onsCiously or subconsciously modify the
manner in which it gresents issues to the President or his

¢ Finally, we are_fary of the PTIAB being enlisted into one side
or another of afcharged congressional debate, which could
undermine the FFIAB’'s long-standing tradition of nonpartisan
objectivity. J

 The surest wayfto protect against such risks is to decline to
provide the r¢port to the Committees and be prepared to assért
privilege if necessary. In the national security context, you
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' Pave asserted priv1lege once over Haiti documents and were
prepared to do so with’ the Bosnia report

As a matter of constitutional law and practice, the Office of
Legal Counsel advises that a deliberative report of this sort is
generally protected by executive privilege. However, we have
not yet reqguested that OLC engage in the formal analysis that is
necessary were you to actually assert privilege, including
consideration of whether congressional interest outweighs the
executive’s interest in deliberative and confidential
communications. :

We consider the PFIAB report to fall squarely within the zone of
protected communications. While the report is in gfrt factual,
it is also a deliberative and confidential repory to the
President on the performance of a cabinet offifir.‘ You

conduct. Thus there is precedent in a parg
more difficult grand jury setting, whichg
as a practical matter if we pick and chg?
reports we will release. 4

ﬂlarly well founded where
an effort to accommodate

A claim of privilege would be partigh

witnesses. However, in an ef;izt to further accommodate
congressional interest, we affe prepared to have Warren brief the
full Committees on his congffusicns. :

2. Show the Report to t;f Chairman and Ranking Members of the

its use. On the onefhand, as a practical matter it may be
harder to assert prgfvilege over later PFIAB/IOB reports once a
precedent for doing so is set. On the other hand, this report
is qualitatively ¢fi ’
you have been prgbared to assert privilege because the gquestion
presented to thdl PFIABR came from the DDCI, not the President.

There are two Fdvantages to showing the report to the select
Members. Firgt, by providing access to select Members of the
Committee, t Executive would avoid groundless assertions that
the Administration is covering up the matter and deflect any
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effort to make the [White House the issue. Second, this Optron
would avoid the d1=tractlon of a congre551ona1 confrontation at
this time.

DELIBERATIVE

1

Nonetheless, a show option risks erosion of the PFIAB/IOB'
Pnlque pre81dent1a} status, without the certainty that it would
satisfy the Committees’ interest; and thus, it will likely

return us to‘optiohs 1 and 3.

3. Produce and Make Public

Fhe surest way to avoid congressional confrontggion is to

produce the report) to the Commltcees

however, if we provide the report to t‘ﬁfCommittees, we
recommend that thelreport be made publffc as a matter of
falrness This action would eliminatg

&uotatioh and leaks, giving all actﬁ”s in this unfortunate

| .
record at the same time.

|

Warren defers to you on the hangfing of this report.

RECOMMENDATION

That we decline the Committegff’s request and subsequent

congressional reqdests for:fhe FFIAB report on the understanding
?hat you would ulrlmately_ﬁssert executive privilege over the
report if need be ¥

Approve Disapprove

?hat in the event of;b1gn1f1cani push back from the Committee,
we would be preparedf to authorize Warren to brief the full
Commlttees as he $ already br:efed the Commlttee Chair.

Approve Disapprove

Attachment . : .
Tab A Incoming Correspondence
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THE WHITE HOUSE
WASHINGTON -

CLINTON LIBRARY PHOTOCOBS

ACTION

MEMORANDUM FOR THE |PRESIDENT

FROM: SAMUEL BERGER

BETH NOLAN
SUBJECT: ' SSCI Request for the IAB Deutch Report
Purpose

To decide how to r?spond to theySSCI’'s request for a copy of the
PFIAB report on CIA’s handlinggof the Deutch matter.
Background L&“‘#ﬁk Il(fast ’/

: l ‘
The Senate Seleft Committeg
of the PFIAB's “As@essmeng,
Intelligence Adency Accougftability Review Board in rpgard to The
Investigation into Improgkr Handling of Classified Materials by
Former Director of Centrf{l Intelligence John Deutch{”) The
report, which was |transgfitted to you on April 27, has’ been
closely held with |copig provided to only the DDCI, who o
requested. the rev%ew; flyself, tw> members of the NSC staff, and
one copy to Justiqe. ;’he SSCI his held numerocus hearings on the
|Deutch matter. To acfommodate the SSCI's interest in the
PFIAB’s review Warrep briefed the Chairman of the SSCI on his
conclusions in May. § (Senator Bryan was invited, but did not
attend the briefingy.

We see three optiffs for responding to the SSCI's request; (We
would respond in ghe same manner to a HPSCI request.)

Shase

rerftean-hae made unprecedented use of the PFIAB/IOB
e oversight. The boards have proven valuable ‘
mechanisms £ getting you background from within the executive
branch on d fficglt issues that do not, or appear to not,
warrant Justice investigation. With 'the exception of the
Guatemala and DOE counterintelligence reports, which you

cc: Vice President
Chief of staff
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‘luﬁd& ded |for public release from their inception, PFIAB/IOB
reports ave not been shared with the Hill, including those ot
Somalla, Middle East intelligence analysis, nonprollferatlon,

’BWC/CW and Bosnla/’Iran(‘& H\'U'W WQM).

Fnroads into the written product of the Board, where such
product was not.intended to be made public, could undermine the

Piability of the PFIAB as a presidential oversight tool. To the
extent the PFIAB is perceived by executive employees as a
conduit to the Conéress, employees may be ghilled from raising
concerns to the PFIAB, or chilled in the Jhanner in which they do

so. Further, the Pre31dent and his immgliate senior advisors
may be less llkely to ask the PFIAB qugfstions, if they know that
?t the end of each|such question willj/come e congressional Sumirt
Qew access to the|PFIAB's product. , he PFIAB itself may
consciously or subconsciously modify the manner in which it
%eports to you. F%nally, we are w;‘y‘of_the PFIAB being ‘
enlisted 1nto charged Hill debated which could erode the

The surest way to brotect agai ft such risks is to decline to

ﬁrov1de the report|to the Commf tees and be prepared to assert

pr1v1lege The down91de of dding so is that it risks Gseumnrdhess

?ssertlons that the Administxdtion is covering up the matter and

' oould make theq?{i?B report fhe issue, rather than the
gnderlylng fac g /Ul-,ﬂ\M (M-

As a matter f constl tlo‘a aw an practlce, the fflce of g:”, tﬁ-

%egal Counsel adv1ses thag;a deliberative report of this sort
generally protected by exficutive privilege. However, we have Aanﬁ{I

hot yet requested Fhat Ofb engage in the formal analysis that<?a
necessary were you to agtually assert privilege, including
con51deratlon of wheth-f any congressional interest outweighs 02

the executive’s 1dtereft in deliberative and confidential 5b£/*(‘4uos
communications. Bethfiotes that while the report is in part g

| B .
Factual, it is al%o aff deliberative and confidential report to ,f}aj%),
the President on thejperformance of a cabinet officer. You

successfully asseftﬁi privilege against an Independent Counsel

over a similar Codn?el '8 Office report regarding Mike Espy’'s
oonduct Thus the?i is precedent in a parallel, but arguably
more difficult grajd jury setting, for asserting privilege,
+h1ch precedent cguld erode as .a practical matter if we pick and
ohoose between ¢t se reports we will release. A claim of

pr1v1lege would fe particularly well founded where the Executive

has already engaged in :an effort to accommodate the Committee’ s
interest with a b11ef1ng and where the Committee’s legitimate
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. . ) '__
peed for information for legislative purposes can be fulfii
through its own inquiry of the same witnesses. ‘é

2. Show the RegorJ to the Chairman and Rank;ﬂ,’Members of th
Intelligence Committees &

uazb; N

Fhe existence of ansappropftiate privilegejdoes pot necessitate
%ts’use While it (aay, as a practical ; ter, be harder to
assert privilege ovVer later PFIAB/IOB r¢ports should we share

thls report with the Hill, this reportf' 4k_d&4h

drsttngu&ﬂhable from other PFIAB repo ¥t s because the questlon

presented to the. PFIAB came from thq 'DDCI. This option will

-" PG MG e © e PP TR R emers Ehe

- w 8 Spa a

and thus, w¥ may yet return to optlons 1

W) oo |
T 4 &

Vil
?he surest way to avoid congge: SSTONAL confrontatlon is to

produce the reporﬁ he—REIAE—ropore—ia—sufficiontly
LoRPrerenadry G ' na -9; AWDaVPE IR 3% W I W~ TR Y- --nl. s,
ade-l-OW i-: :-- cspectife procedural emedies ather than
r_ espe Ve '-4—~ = ot —blame- oWEV r,J{f we provide the

report to the Commlttees, fwe the report “»e

?GGE public Jm%hs=wsa¥a ’11 1nate the rlsk of selective
quotatlon and leaks i E.A ; N .

RECOMMENDATION

| (ﬁéth-wﬂe
?hat we decline thew ommlttee S requés sequent
congressional requefts for the PFIAB report on the understanding
Jhat you would uqt fnately be prepared to assert executive
privilege over theffreport if neea be. (If pressed, we would be
ﬂrepared to authofize Warren to trief the full Committees on his

conclusions.) |

Approve . Disapprove

AFtachment .
- Tab A Incoming Correspondence
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VYASHINGTON

AR | CLINTON LIBRARY PHOTOCOPY

MEMORANDUM FCOR TH? PRESIDENT
FROM : SAMUEL BERGER
BETH NOLAN
SUBJECT: Response to SSCI’'s Request for tj“'PFIAB Report

Re!Deutch Investigation

Purpose ;

To 'decide how to!respond to the SSCI’'s fiquest for a copy of the
PFIAB report on CIA‘s handling of the gﬂutch matter.

{ o

ackground f

The Senate Select Committee on Intg ligence,haé’}equested a copy
qf the PFIAB's “Assessment of Prfuosed Findings by the Central

Intelligence Agency Accountabiljfy Review Board in regard to The
Investlgatlon 1nto Improper Hapgfiling of- Cla:?}fled Materials by

aormer Director [of Central InggElligence John Deutch.” The
report, which wes transmlttef'to you on April 27, hag—been /s
closely held with copies prglided to only the DDCI, who

requested the review, mysev’, two members of the NSC staff, and

one copy to Justlce

Tne DDCI.has’prpceeded ith disciplinary action against the five
current, or former, segior ency staff, specifically cited by
tpe PFIAB. Each of tjfese employees will have access to that
segment of thefreporv'addresslng nis or her actions. 1In
agdltlon, you have gboken directly with George regarding the
CIA s handllng’of tfie Deutch mattar. The SSCI has held numerous
hearlngs on the Deftch computer matter. To accommodate the
S?CI 8 1nterest igf the PFIAB’'s inclependent look at the issue,
and with our cpn irrence, Warren briefed zﬁi\Chalrman of the
S%CI on his gene al conclusions in Ma . {Sen/ Bryan was
invited, but did not attend the brleflngt soetly 7

We gsee three options for responding to the SSCI‘s request. (We
would respond |in the same manner to.a HPSCI request.)

I o - cc: Vice President
‘ ' Chief of Staff
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1. Decline Request/Assert Pr1v1lege 1fgﬁec ssary/} : 'gbmaAﬁ
Your Administration has made unprecedente
10B for intelligente oversight. The boa
valuable mechanism for you to get [3 [ﬁl t
the executive branch on difficult issu
to not, warrant Justice 1nvest19atlon,/ Howeyfr, increased use 4
has resulted in increased visibility< Wwherg/ it was once
unthlnkable that dhe PFIAB would brief the;'ongress on—any

, such brleflngs are -now increasingfy routine as the
Boards seek:té]acdommodate Congressionalfinterest in their work.
However, with the |exception of the Guagfmala and DOE
counterlntelllgence reports, which yo;*lntended for public _
release from the1r inception, PFIAB/;OB reports{ﬁave not beed]Aﬂ'"T~
shared with the Hlll 'including thogf on Somalia, Middle East
€ion, BWC/ngand Bosnia/Iran.

use of the ﬁQIAB and

s‘hAVE‘proyéb to be a
backgyoundsfrom within

fo not, or appear

aw‘

1ntelllgence analysis, nonprollfer.
N

gf the Board ‘gere such
#de public, could seriously
FIAB as a presidential oversight

%nroads into the yrltten product
product wds not intended to be n
lndermine the viability of the J§

tool.

perceived by executlve employees as
employees may be chilled from
IA%/Vor chilled in the manner in

e To the extent the PFIAB igf
a conduit to the Congress#
raising concerns to the
which they do so. ]

¢ Further, the Presidentgf and his immediate senior advisors may
be less likely|to askfthe PFIAB questions,. if they know that
at the end of each sfich question will come a Wongressional
fight over access tff internal discussions.

By consciously or subconsciously modify the =
¥ presents issues to the President or his

ff they believe they will then need to defend
nts.on the Hill.

¢ The PFIAB itself g
manner in which if
senior advisers
those same judgmk

e Finally, we ar#’wary of the PFIAB being enlisted into one side
or another of j charged«bongre851onal debate, whic ould
undermine thefPFIAB 8 longstandlng tradltlon of noi?iartlsan
objectivity. J N : ~

The surest way to protect against such risks is to decline tg
‘provide the report to the Committees and be prepared to asser
‘privilege if necessary ., In the national security context; you

L,/

\DENT,
L) lag

?b
R
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have agserted pr1v11ege once over Haiti documents and were
prepared to do. so w1th Bosnia report.

+h,

As a matter of constltutlonal law and practlce, the Office o
Legal Counsel adv1ses that a deliberative report of this sort is
benerally protected by executive. privilege. However, we have
hot yet requested|that OLC engage in the formal analysis that is
necessary were yop to actually assert privjylege, including
consxderatlon of whether aa¢ £ongressiona) interest outweighs
the executive’s interest in dellberatlve,end confidential

\
communlcatlons

We consider the PFIAB report to fall ;iuarely within the zone of
protected communications. While the jreport is in part factual,
%t is also a dellberatlve and conflg;ntlal report to the
President on the|performance of a ghbinet officer. You
%uccessfully agsgserted privilege anilnst‘an'Independent Counsel
over a similar Counsel's Office rgport regarding Mike Espy’s
cOnduct Thus there ig preceden{’in a parallel, but arguably
more difficult grand jury settirgy, which precedent could erode
as a practical matter if we picf and choose between those

reports we will release

i _*particularly well founded where
the Executive hds already engaged in an effort to accommodate
the Committee’s |interest with a briefing and where the
.Commlttee s legltlmate needf for information for legislative
purposes can be;fulfllled B rough its own inquiry of the same
vitnesses However in a(’effort‘to further accommodate’
Eongre851onal 1nterest g e prepared to have Warren
brief the full Commltteej on his conclusions.

A claim of privilege would bef

2. Show the Report to. jhe Chalrman and Ranklng Members of the
Intelllgence Commltteeﬁj' -
— e an s
The existence of an appropriate pr1v11ege does not necessitate
1ts use., On the one jnand, as a practical .matter it may be
harder to assert prljllege over later PFIAB/IOB reports once a.
precedent for d01ng,-o is set. On.the other hand, this report
is qualltatlvely dlﬁtlngulshable from other reports over which
you have been prepared to assert privilege because the question
ﬁresented to the PJIAB came from the DDCI, not the President.
There are two advﬁ'tages to shoglng the report to the select
Members Flrst by providing access to. select Members of the
, Commltteﬁlthe Executlve would avoid groundless assertions that

the AdmiNistration is coverlng up the matter and deflect any
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have asserted pr1v1lege once over Haiti documents and were
prepared to do so w1th Bosnia report.

e -
As a matter of constitutional law and: practlce the Office of
Legal Counsel adv1ses that a deliberative report of this sort is
generally protected by executive privilege. However, we have
pot yet requested that OLC engage in the formal analysis that is
necessary were you to actually assert privjlege, including
consideration of whether ;a?«bongressiona; interest outweighs
the executive’s interest in dellberatlve,and confidential
communications. :

\

We consider the PFIAB report to fall arely within the zone of
protected communlcatlons While thej*eport is in part factual
it is also a dellberatlve and conf11=nt1al report to the

! of
President on the berformance of a giibinet officer. You

successfully asserted pr1v1lege agflinst an Independent Counsel
over a gimilar Counsel‘s.offlce rf-ort regarding Mike Espy's
conduct. Thus thre is precedenf in a parallel, but arguably
more difficult grand jury settlpg, which precedent could erode
as a practical matter if we picik and choose between those

| |
reports we will release.

% claim of privilege would b-fparticularly well founded where
the Executive has already enfaged in an effort to accommodate

the Committee’s +nterest wiggh a briefing and where the

Committee’s legltlmate needd for information for legislative
purposes can be fulfllled fhrough its own inquiry of the same
E}tnesses. Howeyer, in a:”effor% to further accommodate’
\ongre551onal interest, K w ' e prepared to have Warren

brief the full Commltteejlon his conclusions.

2. Show the Report to #he Chairman and Ranking Members of the
Intelligence Committeed .

o I 4

- The existence of an agpropriate pr1v1lege does not necessitate
Fs use. On th% one fnand, as a practical matter it may be
harder to assert prigilege over later PFIAB/IOB reports once a
precedent for ddlng:~o is ‘'set. On the other hand, this report

is qualitatlvely dlftlngulshable from other reports over which

you have been prepﬁxed to assert privilege because the question

presented to the PJIAB came from the DDCI, not the President.

TPere are two advghntages to showing the report to the select
Members Flrstl Py providing access to select Members of the
Commltteﬁl he Executlve would avoid groundless agsertions that

the Admi stratlon is covering up the matter and deflect any
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effort to make the|White House the issue. Second, this opglon
would avoid the dlstraction of a ¢ongre551ona1 confrontatibn at
this time. *

Nonetheless, a show option risks erosion of the PFIAB/IOB’'s
pnlque pre51dent1al status, without the certainty that it would
satisfy the Committees’ interest; and thus, it will likely

| .
return us to options 1 ‘and 3.

3. Produce and Make PUbliC/V/

The surest way to av01d é6ngre351onal confrrntation is to
produce the reporﬂ to the Committees. The fPFIAB report is
suff1c1ent1y comprehensive that it may helb to put this issue
behlnd us, allow1ng focus on prospective procedural remedies
rather than retrospectlve agsgsessment of Plame.

| | ”fe Committees, we would-
recommend that tHe report be made puoflc as a matter of
falrness This®would eliminate the Fisk of selective quotation
and leaks, glVlnglall actors in thif unfortunate situation an
dpportunlty to address the same quts and the same record at the
same time. -

he 1o
However, if we pﬁ%@ide the report to

|

Warren defers to you on the ha‘fling of this report.

RECOMMENDATION

That we decllne the Committge’s request and subsequent

ongre331ona1 requests for gthe PFIAB report on the understanding
that you would ultlmately'ae prepared Qj assert executive
privilege over the report§if need be.

Approve . Disapprove

That in the event fignificant push back from the Committee,

we would be prepared fO‘authorize Warren to brief the full
Committees as helhasj;lready brlefed the Commlttee Cha1r

Approve ' Disapprove

Attachment
Tab A Incoming Correspondence




